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For some time the SRA has seen an overrepresentation of solicitors from Black, Asian and minority ethnic

backgrounds in our enforcement processes. These troubling patterns are widely seen across many regulators

and sectors and have been apparent in the solicitor profession since before the SRA was established in 2007.

We commissioned several independent reviews to look at these important issues in the past, building on work

that the Law Society undertook in 2006. None of the earlier reviews found any evidence of discrimination

within our processes but each one provided recommendations for us and others, which have helped to shape

our approach to enforcement.

When we resumed our diversity monitoring of the profile of people in our enforcement work in 2020, it was

clear that this overrepresentation is particularly evident at the first stages of our process. Our monitoring data

shows Black, Asian and minority ethnic solicitors are overrepresented among the complaints we receive about

potential misconduct and among the cases we take forward for investigation following our initial assessment.

We decided to commission independent research into the societal and structural factors causing this, which is

being conducted by a consortium involving the universities of York, Lancaster and Cardiff.

This literature review is a summary of the first phase of this important research which involved consideration

by the universities of an extensive range of UK and international academic studies, and professional reports

and articles. The literature review will inform the next phase of the research.

Key findings of the literature review

While there is evidence of similar patterns across legal and other regulators, the literature review found very

little research covering the causes of overrepresentation of solicitors and other legal professionals from a

Black, Asian and minority ethnic background in the likelihood of complaints being made about potential

misconduct.

The review did cover, however, a large amount of literature relating to a range of other factors that increase

the likelihood of complaints being made about potential misconduct or impact the risk of misconduct itself.

From this, the researchers were able to highlight two potential explanations, which are likely to be

interdependent and may have a reinforcing effect on each other.

1. Black, Asian and minority ethnic individuals may be more likely to be reported because of socio-cognitive

biases in those making complaints about potential misconduct. Socio-cognitive biases relate to how a

person's cultural or societal background may influence their conscious and unconscious perceptions or

expectations of others.

2. Black, Asian and minority ethnic individuals may be more exposed to individual, organisational, and case-

related factors that either increase the likelihood of complaints being made about potential misconduct,

or impact the risk of misconduct itself.

Within these two, high level potential explanations it is possible to identify four key themes:

Socio-cognitive biases

There may be a greater likelihood that Black, Asian and minority ethnic solicitors have complaints about

potential misconduct raised with us about them due to potential socio-cognitive biases that influence decision-

making by the complainant.

This is based on social attribution theory and its focus on how individuals use information to arrive at causal

explanations for events.

There are two elements to this theory, which can influence the extent to which an individual apportions blame,

which in this context may influence whether or not they make a complaint about someone. These are known

as dispositional attribution and situational attribution.

Dispositional attribution considers the extent to which the perception of misconduct is assigned to an

individual’s internal characteristics, or a 'deliberate decision' taken by them. Published research suggests

this is more likely when a service provider is from a minority ethnic group. Dispositional attribution has

been shown in consumer research to increase the likelihood of complaints of being made. This may have

the effect of amplifying the likelihood of complaints about potential misconduct made to the SRA about

Black, Asian and minority ethnic solicitors.

Situational attribution considers the extent to which the perception of misconduct is due to situations

or events outside an individual’s control, stressing the importance of external influences or situations
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'happening to' the subject. Situational attribution has been shown to reduce the likelihood of complaints

being made and has been shown to be less likely when a service provider is from a minority ethnic group.

This may have the effect of reducing the likelihood of complaints about potential misconduct made to the

SRA about White solicitors.

Individual level characteristics

The review shows that there are a range of individual-level characteristics which may be correlated to (rather

than the cause of) complaints of potential misconduct, or impact the risk of misconduct itself, including some

demographic, cognitive, and job-related characteristics. There is a paucity of research which analyses any

potential relationship between these factors and ethnicity.

Organisational level characteristics

The review identified literature that may demonstrate a link between certain organisational characteristics and

impact on the likelihood of complaints being made about potential misconduct, or the risk of misconduct itself.

For example, organisational characteristics relating to size, complexity, status, and profitability – or its

opposite, financial strain. These factors are likely to be outside of the control of the individual solicitor in

question. There is a very limited body of research which analyses any potential relationship between some of

these factors and ethnicity.

Case level characteristics

The review also showed the potential role of case-level factors in determining the impacting the likelihood of

complaints being made about potential misconduct, or the risk of misconduct itself. Factors include 'moral

intensity' (the extent to which the case involves ethical issues), 'client capture' (the power that a client may

have over their representative), and the area of law involved. There is, however, a paucity of research which

analyses any potential relationship between these factors and ethnicity.

Next steps for the research

The researchers will use in-depth analytical techniques on the data we hold, as well as interviews and surveys

to test how the potential factors above explain the overrepresentation of Black, Asian and minority ethnic

practitioners in complaints about misconduct.

The next phases of the research project will continue through 2023. We expect the data analysis and fieldwork

to be complete by the end of 2023 and for the final report to be published in spring 2024.
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1. Executive summary

This literature review is the first stage of a research project commissioned by the Solicitors Regulation

Authority (SRA) to understand the factors causing overrepresentation of Black, Asian and minority ethnic

solicitors in the first stages of its enforcement processes.

The project will use multiple complementary research methods, including both quantitative and qualitative

analyses, to shed further light on this subject.

1.1 Background

There is a longstanding and troubling pattern of overrepresentation of solicitors from a Black, Asian and

minority ethnic background in the SRA’s enforcement processes. A recent report published by the SRA shows

that in 2020/21, Asian solicitors made up 12 per cent of the practising population but 18 per cent of those

reported to the SRA and 25 per cent of those taken forward for investigation. There is a similar pattern for

Black solicitors, who make up three per cent of the practising population, four per cent of those reported to the

SRA and five per cent of those taken forward for investigation.

Over the past 15 years, the SRA has commissioned a series of independent reviews, all of which focused on

internal processes and decision making within the SRA to better understand the outcomes for these groups.

Although these reviews identified and highlighted the overrepresentation in complaints about potential

misconduct received by the SRA, none of them focused on understanding why this might be the case. This

research will look, for the first time, at the structural and other factors, present in the legal sector and wider

society which might be causing this. As such, the guiding question for the research is as follows: what factors

cause the overrepresentation of Black, Asian and minority ethnic solicitors in complaints about potential

misconduct to the SRA?  



These patterns of overrepresentation are not unique to the SRA. Many professional regulators, including the

General Medical Council (GMC), National Police Chief’s Council (NPCC), and Nursing and Midwifery Council

(NMC), have identified similar patterns in concerns raised with them.

For example, Black, Asian and minority ethnic officers in the Metropolitan police are overrepresented in

disciplinary proceedings, being twice as likely as White officers to be the subject of misconduct allegations.

Similarly, Black, Asian and minority ethnic doctors working for the NHS are referred by employers in fitness to

practise cases at over twice the rate of White doctors. Meanwhile, according to General Pharmaceutical

Council (GPC) data, in 2020, 59 per cent of concerns reported about pharmacists involved Black, Asian and

minority ethnic pharmacists, though the latter make up 48 per cent of this profession.

The literature review starts, therefore, from the position of there being recognised issues across multiple

professions in terms of overrepresentation, and seeks to understand what may cause this, and specifically

what might be relevant in relation to solicitors in England and Wales.

1.2 A note on categorisation and terminology within the review

In this review we generally use the term Black, Asian and minority ethnic. Referencing the standard

classification used by the Office for National Statistics, which is followed by the SRA in its data collection for

the profession, this includes the ethnic groups making up the Black, Asian, Mixed and Other categories and

excludes the ethnic groups making up the White category. This is the term used by the SRA in its publications

and communications.

There is little consistency in both the terminology used in the literature we reviewed and in the approach to

how the groups selected for research are categorised. When describing the studies included in this review, we

use the terminology adopted in the study cited. This includes the use of terms which are more commonly used

in the countries where the research was carried out. We recognise that there are minority ethnic groups within

the White category although we did not identify any studies that focused in particular on these groups. We

follow this approach for all protected characteristics, such as, for example, gender.

We acknowledge that terminology can be problematic, and we will bear this in mind for the wider research

project. We also understand how important it is to recognise that the experience of each ethnic group and of

those within each group may be different. Where possible in the research, we will look individually at the

experience of each group and take account of intersectionality between diversity characteristics.

1.3 Our approach to the review

The review looks at literature on complaints about potential misconduct in relation to a wide range of factors,

from both articles in academic peer-reviewed journals and research reports conducted about other professions.

It considers the literature from both the UK and overseas.

Complaints are an important way in which regulators are made aware of potential misconduct.

However, not all misconduct or poor practice results in complaints to the regulator, and not all complaints to

the regulator necessarily reflect misconduct or poor practice. For this reason we have tended to use the

terminology about factors which 'increase the likelihood of complaints being made about potential misconduct'

and which may 'impact the risk of misconduct itself'.

An increased likelihood of complaints being made about particular groups can lead to overrepresentation

throughout any regulators processes, as is widely seen.

Importantly, many of the factors that may increase the likelihood of complaints about misconduct could also

derive from where and how individuals work, the types of work they undertake or other case-related

circumstances that by their very nature generate more complaints.

As such this review focuses on (a) factors that may lead people to make misconduct complaints about Black,

Asian and minority ethnic practitioners and (b) factors that may lead to Black, Asian and minority ethnic

practitioners becoming more exposed to circumstances which either make complaints about potential

misconduct more likely, or impact the risk of misconduct itself.

We began by focusing on literature relating to misconduct for solicitors and the legal profession more broadly,

but it quickly became apparent that there is very little published research on ethnicity, beyond that

commissioned by the SRA. As this area was understudied, the review was widened to include other

professions, such as accountants, doctors, nurses and the police.

The review did reveal, however, a large amount of literature relating to a range of other factors that increase

the likelihood of complaints being made about potential misconduct, or impact the risk of misconduct itself.

These factors could potentially interact with ethnicity and be important in explaining overrepresentation,

although in the research they are often considered separately. Questions of intersectionality between ethnicity

and other individual and group characteristics thus became an important focus for the project, especially as it

may be possible in later phases to analyse these intersectionality points using the SRA's own data.

Our main focus was research on factors which may increase the likelihood of complaints being made about

potential misconduct, or impact the risk of misconduct itself. We also found relevant literature relating to the

overrepresentation of Black, Asian and minority ethnic individuals in consumer complaints. Whilst this



literature did not cover professions or solicitors specifically, it provides some useful insights into what might be

important in causing the overrepresentation of Black, Asian or minority ethnic solicitors in complaints about

potential misconduct raised with the SRA.

The review develops a series of propositions relating to the factors which are identified in existing literature as

affecting the likelihood of complaints being made about potential misconduct, or impact the risk of misconduct

itself. Within each, in our next steps, we are keen to understand what these propositions mean for our research

question.

1.4 Findings from the review

The review highlighted two potential explanations for overrepresentation of Black, Asian, and minority ethnic

solicitors in complaints about potential misconduct raised with the SRA.

The first explanation is that Black, Asian and minority ethnic individuals are more likely to be reported because

of socio-cognitive biases in those making the complaints about potential misconduct. Socio-cognitive biases

relate to how a person’s cultural or societal background may influence their conscious and unconscious

perceptions or expectations of others. This in turn may make some groups more likely to complain about

certain other groups.

The second explanation is that Black, Asian and minority ethnic individuals may be more exposed to individual,

organisational, and case-related factors that either increase the likelihood of complaints being made about

potential misconduct, or impact the risk of misconduct itself. For example, Black, Asian and minority ethnic

solicitors may be overrepresented in work areas or firm environments and circumstances that by their very

nature are more likely to generate complaints about potential misconduct. These could be related to a wide

range of factors which could be outside of the control of the individual solicitor in question, for example firm

size, area of law or consumer demographics.

These two potential explanations are likely to be interdependent and to combine and/or reinforce each other.

Based on these broad explanations, we identified four key themes arising from the review which help to

explain the overrepresentation of Black, Asian and minority ethnic solicitors in complaints about potential

misconduct raised with the SRA.

1.5 Potential socio-cognitive biases

There may be a greater likelihood that Black, Asian and minority ethnic solicitors have complaints about

potential misconduct raised about them with the SRA due to potential socio-cognitive biases that influence

decision-making by a potential complainant.

The effect of biases and pre-existing beliefs is important because it means that when forming views about why

events happened, individuals can often get it wrong. People develop flawed causal accounts for why a

particular event occurred or to explain why they had a particular experience. The research suggests that this

may influence their response and whether it is more or less likely they will make a complaint.

In particular, there is a body of consumer research which suggests that complainants' socio-cognitive biases

could individually or jointly influence the likelihood that certain individuals and/or groups are accused of

misconduct (eg, Field et al, 2008; Jones et al, 2014).

This suggests that Black, Asian and minority ethnic solicitors might be more affected by socio-cognitive biases

than other solicitors that increase the likelihood of complains about potential misconduct, although the existing

literature does not consider this point specifically in relation to reports of potential misconduct about solicitors.

Reasons for suggesting a possible role for socio-cognitive biases are based on social attribution theory and its

focus on how individuals use information to arrive at causal explanations for events, which may include

apportioning blame or responsibility.

There are two elements to social attribution theory - the extent to which a situation is a result of an individual's

own actions, characteristics, or decisions, versus the extent to which a situation is a result of external factors

or pressures beyond that person's control. These are known as dispositional attribution and situational

attribution respectively.

Dispositional attribution considers the extent to which the perception of misconduct is assigned to an

individual's internal characteristics, or a 'deliberate decision' taken by them. Published research suggests

this is more likely when a service provider is from a minority ethnic group. Dispositional attribution has

been shown in consumer research to increase the likelihood of complaints being made. This may have the

effect of amplifying the likelihood of complaints about potential misconduct made to the SRA about Black,

Asian and minority ethnic solicitors.

Situational attribution considers the extent to which the perception of misconduct is due to situations

or events outside an individual's control, stressing the importance of external influences or situations

'happening to' the subject. Situational attribution has been shown to reduce the likelihood of complaints

being made and has been shown to be less likely when a service provider is from a minority ethnic group.

This may have the effect of reducing the likelihood of complaints about potential misconduct made to the

SRA about White solicitors.



The combination of these factors highlights the potential role of socio-cognitive biases in increasing the

likelihood of complaints about potential misconduct. We suggest developing subsequent aspects of this

research project to explore this.

1.6 Individual level characteristics

The review shows that there are a range of individual-level characteristics which may increase the likelihood of

complaints being made about potential misconduct, or impact the risk of misconduct itself. These include

demographic, cognitive, and job-related characteristics. It's important to note that correlation does not equate

to causation. Whilst we are looking in this section at the relationships between individual characteristics and

complaints about misconduct, only a few of the studies examine whether individual characteristics cause

complaints about potential misconduct. The majority look at how individual characteristics may correlate to

complaints about potential misconduct.

Firstly, in terms of demographic characteristics, existing research suggests that ethnicity, gender, age and

experience, country of qualification, social class, status, and health and wellbeing could impact the likelihood

of complaints being made about potential misconduct, or impact the risk of misconduct itself.

Secondly, with reference to cognitive (or personality) characteristics, existing research points at a number of

characteristics which could influence the likelihood of complaints being made about potential misconduct, or

impact the risk of misconduct itself. Some of these studies have looked at how professionals view ethics, for

example whether they believe in universal moral standards regardless of the context or, consider ethics to be

situational and context specific.

Thirdly, in relation to job-related characteristics, the literature considers workplace identification, occupational

identification, and job satisfaction all of which could impact the likelihood of complaints being made about

potential misconduct, or impact the risk of misconduct itself. Studies looking at workplace identification

suggest that strongly identifying with your employer, may make it more likely for employees to disregard

ethical standards in favour of behaviours that support the organisation. In contrast, studies looking at

occupational identification, highlight the potential for less unethical behaviour among those who strongly

identify with their chosen occupation or profession.

The existing literature explains how each of these individual level characteristics could influence the likelihood

of complaints about misconduct, but importantly does not explain whether, or to what extent, these factors

intersect with ethnicity.

1.7 Organisational level characteristics

The review identified literature that demonstrates a link between certain organisational characteristics that

increase the likelihood of complaints being made about potential misconduct, or impact the risk of misconduct

itself. It only found a small amount of literature that considered intersections with ethnicity. The characteristics

identified in the literature include organisational size, complexity, status, and profitability - or its opposite,

financial strain - all of which may impact the likelihood of complaints being made about potential misconduct,

or impact the risk of misconduct itself.

It may be possible to empirically test some of these characteristics identified in the literature review by using

data on complaints about potential misconduct from the SRA. The next phases of research will look for

intersectionality in these areas.

1.8 Case level characteristics

The review revealed the potential role of case level factors in determining the likelihood of complaints being

made about potential misconduct, or impacting the risk of misconduct itself.  These include the characteristics

of cases in terms of their 'moral intensity', potential for client capture and the area of law.

Moral intensity is the extent to which the 'issues' involved in a matter, can influence the behaviour of the

professional involved. Research suggests that there is less likelihood of unethical behaviour if the matter itself

raises ethnical issues.

Client capture is where professionals may be influenced by the power of their clients, for example acting

exclusively in the interest of their clients at the expense of their broader obligations.

The area of law has been shown to be relevant in some studies, which suggest that areas like criminal defence,

domestic issues and personal injury, could increase the likelihood of complaints being made about potential

misconduct, or impact the risk of misconduct itself.

Empirically testing some of these aspects of the literature may be possible in the next phases of the research,

using data on complaints about potential misconduct from the SRA.

1.9 Conclusion

This review pulls together findings from literature on a number of factors which may explain the

overrepresentation of certain groups in complaints about potential misconduct made to the SRA. The vast

majority of the literature is, however, not focused on solicitors and does not specifically look at relationships

with ethnicity. It nonetheless provides a potential overarching framework for the next phases of the research.



The main finding of the literature review is that to understand why Black, Asian and minority ethnic solicitors

are overrepresented in complaints about potential misconduct raised with the SRA, it is necessary to examine

a range of factors that individually and together can increase the likelihood of complaints about potential

misconduct being raised.

Existing literature does not provide a definitive evidence base to explain which of the propositions developed

here are more or less important. Therefore, new analysis is needed to test the influence of as many as possible

of the different factors here identified.

This project will explore a number of these factors when data allows for sufficiently robust analysis. This

requires both quantitative and qualitative methods, using both existing datasets and original (primary) data

collected as part of the project.

2. Introduction

The SRA commissioned the universities of Cardiff, Lancaster and York to conduct research to understand the

factors causing the overrepresentation of Black, Asian and minority ethnic solicitors in the first stages of its

enforcement processes.

This literature review is the first step in this research project and looks at literature on complaints about

potential misconduct in relation to a wide range of factors, from both articles in academic peer-reviewed

journals and research reports conducted about other professions. It considers the literature from both the UK

and overseas.

Our review of existing research revealed the relative paucity of studies that directly examine if and how

ethnicity affects the overrepresentation of Black, Asian, and ethnic minority professionals in complaints about

potential misconduct made about solicitors. We found virtually no academic studies relating specifically to

solicitors, with the SRA’s previously commissioned work being the most sizeable evidence base. When

widening the lens to other professions, such as accountants, doctors, nurses and the police, an equally small

number of studies explicitly considering ethnicity were identified.

We were, however, able to locate a significant number of studies, focused on law and other professions such as

accounting and medicine, relating to a range of other factors that increase the likelihood of complaints about

potential misconduct being made, or the risk of misconduct itself. These studies tend not to focus on ethnicity,

and instead consider other factors such as gender, age, type of work etc. However, these factors could

potentially interact with ethnicity and could be important in explaining overrepresentation.

Questions of intersectionality between ethnicity and other individual and group characteristics are thus

identified by the review as an important focus for the project, especially as it may be possible to analyse these

intersectionality points using the SRA's own data.

We suggest through this review that existing studies provide two potential explanations for overrepresentation

of Black, Asian, and ethnic minority solicitors in complaints about potential misconduct raised with the SRA.

The first explanation is that Black, Asian and minority ethnic individuals are more likely to be reported because

of socio-cognitive biases in those making complaints. Socio-cognitive biases relate to how a person’s cultural

or societal background may influence their conscious and unconscious perceptions or expectations of others.

This in turn may make some groups more likely to complain about certain other groups.

The second explanation is that Black, Asian and minority ethnic individuals may be more exposed to individual,

organisational, and case-related factors that either increase the likelihood of complaints being made about

potential misconduct, or impact the risk of misconduct itself. For example, Black, Asian and minority ethnic

solicitors may be overrepresented in work areas or firm environments and circumstances that by their very

nature are more likely to generate more complaints about potential misconduct. These could be related to a

wide range of factors, for example firm size, area of law or consumer demographics.

The diagram below provides an overview of these potential explanations, which are likely to be interdependent

and likely to combine and/or reinforce each other within and across levels of analysis.

3. Why some individuals may be more likely to be reported about potential

misconduct

A first possible explanation for the overrepresentation of Black, Asian and minority ethnic solicitors in

complaints about potential misconduct raised with the SRA is that these individuals are more likely to be

reported about potential misconduct than others due to different types of socio-cognitive biases.

In the following sections we review and discuss these biases, highlighting what the literature says about how

they can make some groups more vulnerable to complaints being made.

3.1 Social attribution theory

The best known and possibly most studied socio-cognitive bias is social attribution. Social attribution explains

how individuals use information to arrive at causal explanations for events. It builds on the work of Fritz Heider

(1958) who described people as 'naïve psychologists', driven by the desire to understand why a particular

event or outcome had taken place. People are constantly theorising about the behaviours and reactions of



others, particularly when individuals experience or witness a situation that leads to a negative outcome

(Weiner, 2018).

For Heider, when people make attributions (or causal explanations) it is a way of creating appraisals of the

traits of others, traits which they try to fit with their existing perceptions of those others. The implication is that

when conflict arises, individuals try to maintain 'previously formed impressions and evaluations of people' and

will adjust attributions, or causal explanations, to pre-existing perceptions (Crandall et al, 2007: 15).

Researchers working with attribution theory point to three key dimensions of a causal explanation or

attribution. The first is known as the locus of causality, referring to the source of the event and whether its

cause was dispositional or situational. Dispositional attribution assigns the cause of an event to an individual's

personal characteristics. Situational attribution assigns this to factors outside of an individual’s control. The

second attributional dimension is stability, whether the outcome is based on a long- or short-term condition.

For example, the failure to study for an exam is a short-term condition, whilst perceptions of an individual

having poor academic ability is a long-term condition. This matters because of the perceived remedy - a

student can change their study habits more easily than their ability.

The third attributional dimension is intentionality or controllability, which refers to the extent to which the

person in question is perceived to have been in control of events that led to the negative outcome. The more

the person is believed to have been in control of events, the more responsibility they are deemed to bear for

the undesired outcome.

The three dimensions combined, shape the emotional response to any particular situation. Graham highlights

that 'attribution theorists hypothesize a particular thinking-feeling-action motivational sequence in which

attributions shape emotions and emotions then guide behavior. Our causal thoughts tell us how to feel and our

feelings, in turn, tell us what to do' (Graham, 2020: 6). In this way, certain attributions can be predicted to lead

to certain behaviours.

For example, blaming a person's behaviour on their individual characteristics is more likely to prompt a

negative response, leading to a complaint. Focusing on the circumstances surrounding the behaviour (factors

outside the control of the person) is more likely to prompt understanding and problem solving.

Attribution theory has been applied to a wide range of situations from educational attainment to judicial

decision making, from clinical psychology to consumer behaviour, including complaint making outside of a

professional context. The latter is the most relevant area of application to this project and was proposed by

Weiner (2000) when he characterised consumer complaints as an attribution process. In his words,

'attributions arise when one evaluates the extent to which the initial product [or in our case service]

performance corresponds to one’s levels of aspiration vis a vis that product [or service] and one then questions

the causes of that outcome' (Weiner, 2000: 383). This attribution process governs the likelihood of consumer

satisfaction and in turn, guides successive consumer behaviours including complaint making.

Importantly, the link between attribution (placing blame) and action (making a complaint) is mediated by

emotions. To give an example, if a consumer believes that the provider was negligent (ie, could/should have

provided a better service) this is much more likely to lead to feelings of anger rather than simply

disappointment/frustration, which in turn is more likely to result in a complaint.

The diagram below shows how the same type of behaviour (ie, the same type of service failure) can lead to

different outcomes (ie, a complaint being made or a complaint not being made) depending on social

attribution.

Social attribution theory and other socio-cognitive biases

Research has shown how prior belief or stereotypes may outweigh other forms of information in attribution

processes (Sparkman & Locander, 1980; Yalch & Yoshida, 1983). More fundamentally, people, as 'naïve

psychologists', routinely commit systematic mistakes when making attributions because of beliefs or

stereotypes and their influence on a person's emotions (Heider, 1958; Kelley, 1967). These are generally

regarded as forms of socio-cognitive biases and include:

Fundamental Attribution Error (Ross, 1977) – this involves over-emphasising dispositional factors and

minimising situational factors when explaining someone else's behaviour.

Self-serving bias (Malle, 2006) - this involves making sense of situations in ways that cast positive light on

oneself. This means that in positive situations (eg, doing well in an exam or winning a court case) the

individual will emphasise dispositional factors such as his or her own intelligence, hard work or integrity.

In negative situations, the individual will emphasise situational explanations (eg, difficulty of the exam,

incompetence of their solicitor, etc.).

Ultimate Attribution error (Pettigrew, 1979; Hewstone, 1990) – this operates at the group level insofar as it

tends to perceive behaviours by out-groups (others) more negatively than behaviours by in-groups (those

like me). Often this involves, in the case of negative events or behaviours, over-emphasising dispositional

factors for the out-groups and situational factors for the in-groups, whilst doing the opposite in relation to

positive situations. This connects to broader in-group/out-group dynamics such as in-group favouritism

and negative stereotyping and discrimination.

Hostile Attribution Bias (Nasby et al, 1980) - this creates a tendency to ascribe a negative meaning to

others’ ambiguous behaviours.



Culture Bias - this involves making attributions based on the beliefs and assumptions of one's own

culture. In particular, those from individualist cultures tend to make attributions on the basis of

dispositional explanations whilst people from more collectivist cultures tend to emphasise situational

explanations.

Social attribution and racial discrimination

The effect of biases and pre-existing beliefs is important because it means that individuals making attributions

often get it wrong. They develop flawed causal accounts for why a particular event occurred, or to explain why

they had a particular experience. More perniciously, this could explain how discrimination is reproduced in

sense-making and decision-making processes. As a result of flawed or biased attributions, certain racial

minority groups may be faced with significant disadvantages (Quillan, 2006), including a higher likelihood of

being blamed, complained about, investigated, and punished more severely.

One mechanism through which attribution may lead to racial discrimination is via the role of pre-existing

beliefs or stereotypes. Indeed, existing research shows that stereotypes create 'attributional signatures... [that]

convey information about responsibility for a stigmatizing condition and therefore impact the way stigmatized

individuals and their groups are treated by others' (Graham, 2020: 6).

A stereotype can heighten the chance of dispositional attribution and thus the likelihood of blame. For

example, research within attribution theory on racial stereotypes in the US found that the study's participants

perceived a link between being Black and being aggressive and dangerous (Jones et al., 2014). Such

stereotypes can lead to dispositional attribution when a propensity for violence becomes associated with being

Black.

In a similar vein, Field et al (2008) studied whether being identified as indigenous or as White Australian, was

linked with how responsible an offender was perceived to be and whether the punishment received was

perceived as too harsh. They found that indigenous offenders were perceived to be more personally

responsible, because they were seen to be in control of their actions. Responsibility for an offence was

therefore connected to ethnic background. They also found that sentencing for indigenous offenders was more

likely to be seen as overly lenient, because they were seen as engaged in long-term offending rather than a

one-off act.

In the context of decision making within the juvenile justice system, Lowery and Burrow (2019) note that

stereotypes of racial minority groups likely play a role in negative attributions about the level of responsibility

young people should bear regarding offences. In their research, the decision to put young offenders in secure

confinement, a more severe punishment, was more likely to be handed to racial minorities. Importantly,

Graham and Lowery’s (2004) study of the role of stereotypes in police officers’ perceptions of adolescent

offenders found that stereotypes can be 'activated' without the perceiver having to explicitly support or

condone the stereotype, which can influence perceptions in unconscious ways. Specifically, in this study

'[o]fficers in whom racial stereotypes were unconsciously primed judged a hypothetical adolescent offender as

more responsible for the alleged offence, adult-like, violent, and deserving of harsh punishment than

participants in an unprimed control condition' (Graham, 2020: 6).

The management and marketing literature also reveal similar findings regarding the role of racial stereotypes

in attribution processes. Work by Rosette and colleagues (Rosette et al, 2008; Rosette & Livingston, 2012) in

the US shows how audiences consider non-Caucasian leaders as less effective than Caucasian ones, whilst in

instances of failure, African American females are evaluated more harshly than other groups (Brescoll et al,

2010; Rosette & Livingston, 2012). Crucially, these attitudes also apply to consumers and consumer

complaints (Chung-Herrera et al, 2010; Wu et al., 2015). Chung-Herrera et al (2010), in an example of ultimate

attribution bias, show how demographic congruity (ie gender, ethnicity, age) between the service provider and

the consumer, influences evaluations of a service failure. And Wu et al (2015) show how the ethnicity and

gender of a service provider influences a consumer's experience of and reaction to a service failure.

Specifically, 'for identical service failures, US consumers had significantly higher levels of negative affect and

negative behavioral intentions when the failure was caused by a Hispanic female manager (vs a Caucasian

female manager)' (Wu et al, 2015: 335).

3.2 Conclusions: Why some individuals may be more likely to be reported about

misconduct

Existing research has not studied how social attribution and biases affect solicitors, and Black, Asian and

minority ethnic solicitors specifically, in terms of whether complaints about potential misconduct are raised

with regulators.

However, research does identify the influence of socio-cognitive biases as a reason for some minority ethnic

groups experiencing more negative attributions and emotional responses in a range of situations. And in the

context of the studies covered by this literature review, this has led to more consumer complaints and more

extreme interpretations of criminal culpability for some ethnic groups.

The literature supports further investigation into whether Black, Asian and minority ethnic solicitors are

overrepresented in complaints about potential misconduct raised with the SRA, because of interactions

between social attribution, socio-cognitive biases and the likelihood of a complaint being raised. Hence, we

advance the following proposition for testing:



Proposition 1: Social attribution is likely to be a factor in complaints about potential misconduct made to regulators.

4. Why some individuals may be more exposed to factors that make complaints

about potential misconduct more likely

The other possible explanation is that Black, Asian and minority ethnic individuals may be more exposed to

individual, organisational, and case-related factors that either increase the likelihood of complaints being made

about potential misconduct, or impact the risk of misconduct itself.

For example, Black, Asian and minority ethnic solicitors may be overrepresented in work areas or firm

environments and circumstances that by their very nature are more likely to generate complaints about

potential misconduct. These could be related to a wide range of factors which could be outside of the control of

the individual solicitor in question, for example firm size, area of law or consumer demographics.

The existing research reviewed, however, does not consider how these factors interact with ethnicity. We,

therefore, review what the existing research says about the role of various other factors in increasing the

likelihood of complaints being made about potential misconduct, or impacting the risk of misconduct itself. We

then consider how these factors could interact with ethnicity.

4.1 Individual factors

A dominant theoretical framework for explaining misconduct focuses on individual factors that impact the risk

of misconduct, which in theory should make complaints more likely. This is often known as the 'bad apple'

hypothesis, as it tries to circumscribe responsibility for misconduct to a 'few unsavoury individuals' (Treviño &

Youngblood, 1990: 378). This approach considers two forms of misconduct.

Firstly, 'unethical intention' ,'defined as the expression of one's willingness or commitment to engage in an

unethical behaviour' (Kish-Gephart et al., 2010: 2). Here the focus is on explanations for what leads to some

individuals developing such intentions.

Secondly, the approach also considers 'unethical behaviour','defined as any organisational member action that

violates widely accepted (societal) moral norms' (Kish-Gephart et al, 2010: 2). Here the focus is on how a

particular set of circumstances make an individual more likely, even if unintentionally, to be involved in forms

of misconduct.

The first and second approaches highlight different degrees of intentionality and suggest that some

circumstances produce intentional bad apples, whilst others produce unintending bad apples.

Several scholars have attributed unethical intentions and/or unethical behaviour to a series of individual level

factors. We review these in the sections below, which we have structured around demographic, cognitive, and

job-related factors.

Demographic factors

Demographic factors considered in the literature, include ethnicity, gender, age and experience, country of

qualification, social class and status, and health and wellbeing.  

Ethnicity

Ethnicity has received little attention in the academic literature on misconduct in the professions. There is,

however, a body of work focused on how ethnicity correlates with complaints about potential misconduct

emerging from professional regulators.

In relation to solicitors, the SRA's previous studies provide the most extensive engagement with issues of

overrepresentation (also see Webley, 2013). A recent report published by the SRA shows that in 2020/21, Asian

solicitors made up 12 per cent of the practising population but 18 per cent of those reported to the SRA and 25

per cent of those taken forward for investigation (SRA, 2022).

There is a similar pattern for Black solicitors, who make up three per cent of the practising population, four per

cent of those reported to the SRA and five per cent of those taken forward for investigation. However, research

by the SRA has, to date, only focused on reporting trends (eg, SRA 2022) or on the role in addressing

overrepresentation of policies and procedures for dealing with concerns raised (Ouseley, 2008; Pearn Kandola,

2010; Gus John, 2014). The research does not however explain why there is overrepresentation of Black, Asian

and minority ethnic individuals in complaints about potential misconduct.

In other professions research has also uncovered patterns of ethnicity related to overrepresentation. Black,

Asian and minority ethnic police officers are overrepresented in misconduct procedures in police forces. A

report by the NPCC found disparity in the number of internal conduct allegations, rather than public

complaints, against Black, Asian and minority ethnic officers (NPCC, 2019). In the initial stage of assessment,

Black, Asian and minority ethnic officers’ cases were more likely to be deemed misconduct or gross

misconduct compared to White counterparts. According to Black, Asian and minority ethnic police officers and

their supervisors, this disparity can be explained through the following factors:

Black, Asian and minority ethnic officers felt they faced 'unfounded and unfair' investigations based on

poor evidence with clear comparators of White colleagues being treated more favorably (NPCC, 2019: 62).



Participants noted poor supervision as a reason that misconduct and performance problems were not

addressed early enough.

Black, Asian and minority ethnic officers pointed to inadequate cultural competence in investigators which

failed to acknowledge the cultural dimensions of misconduct cases and investigations.

Supervisors described an unwillingness to confront Black, Asian and minority ethnic colleagues due to a

'fear of being labelled racist and being subjected to misconduct investigations and employment tribunals

themselves' (NPCC, 2019: 62); they articulated a need for training in cultural awareness to support

leaders in managing people.

Black, Asian and minority ethnic healthcare professionals are also disproportionately referred to their

regulators, including in pharmacy and nursing. According to GPC data (GPC, 2021), in 2020, 59 per cent of

concerns reported about pharmacists involved Black, Asian and minority ethnic pharmacists, though the latter

make up 48 per cent of this profession. According to the Royal College of Midwives (RCM), in 2012, 60 per cent

of midwives referred for disciplinary proceedings in London were categorised as 'Black/Black British' though

this group makes up only 32 per cent of the practising population (RCM, 2013).

This group tended to face more serious outcomes to disciplinary investigation, such as dismissal and

suspension, and were less likely to receive a decision where no further action was taken.

In terms of causes of overrepresentation, research on workplace experiences of Black, Asian and minority

ethnic nurses indicates that they 'face a number of stressors and pressures within the NHS' although there is

insufficient evidence that 'directly link[s] these challenges to overrepresentation of BME nurses and midwives

in FtP [Fitness to Practise] enquiries' (NMC, 2017, 10).

A report (Fair to Refer) commissioned by the GMC investigated causes and ways to redress disproportionality in

fitness to practise concerns that are brought to the GMC and reached similar conclusions (Atewologun et al,

2019). Black, Asian and minority ethnic doctors are referred to the GMC by an employer at over twice the rate

as White doctors. The report argues there are certain risk factors' for some doctors, while others are supported

by 'protective factors', which coalesce to produce positive working conditions for the latter and have a

negative impact on the former (Atewologun et al, 2019: 6).

One explanation offered relates to the exclusion of Black, Asian and minority ethnic doctors from 'ongoing

socialisation support', which involves training in the implicit rules or taken for granted assumptions embedded

in the day to day functioning of the NHS (Atewologun et al, 2019: 42). Participants in this research also

mentioned 'avoiding difficult conversations about best practice and a doctor's conduct' as the main cause of

overrepresentation in these complaints (Atewologun et al., 2019: 37). They also expressed a desire for more

training on approaching direct conversations, without which they expected a 'build-up of incidents of unfamiliar

and/or incorrect practices' and mistakes being repeated (Atewologun et al, 2019: 38). In addition, they

observed the lack of feedback on issues related to 'national or cultural factors' (Atewologun et al., 2019: 36).

As part of this socialisation support, the report argues that NHS bodies employing foreign doctors need to

provide them with more help in making the transition. Overseas doctors also need more induction into the

cultural dimensions of medical practice in Britain.

In addition, working patterns in medicine were a factor in that Black, Asian and minority ethnic doctors often

face isolated or segregated working in particular roles and locations: overall,'isolation makes some doctors

vulnerable and unsupported' (Atewologun et al., 2019: 48).

For those in primary care, this was often relevant to Black, Asian and minority ethnic GPs, many of whom

'experience isolated working in challenging areas'. Black, Asian and minority ethnic doctors are more likely to

work in smaller practices in deprived areas that tend to suffer from heavy workloads, 'a substantial proportion

of those doctors are also overseas doctors by Primary Medical Qualification (Atewologun et al., 2019: 51).

Research from professional regulators reveals, then, a range of factors that make Black, Asian and minority

ethnic professionals more vulnerable to complaints about potential misconduct being raised with regulators. In

particular, the research highlights intersections between ethnicity and other factors including gender,

experience, country of qualification, status and a range of job and organisation related factors. The research

does not, however, fully reveal how such intersections generate overrepresentation.

Gender

Gender has received a lot of attention in research on unethical intentions and/or unethical behaviour. The key

assumption of this research is that women generally make decisions and behave differently from men,

specifically they are more likely to take into consideration, the impact of their actions on others and to act in a

more socially responsible manner (eg, Kidwell, Stevens, & Bethke, 1987; Akaah, 1989; Sr & Costa, 1994; Kujala

& Pietiläinen, 2004). This kind of reasoning is still prevalent and has led to arguments that female leaders have

outperformed their male counterparts in dealing with the pandemic (Chamorro & Wittenberg, 2020) and that

female leaders would have avoided the 2008 financial crisis (the Lehman Sisters hypothesis, eg, Van Staveren,

2014).

Consistent with this view, some studies have found that female professionals are less likely to be subject to

complaints about potential misconduct than their male colleagues (Unwin, Woolf, Wadlow, & Dacre, 2014;

Tibble, Broughton, Studdert, Spittal, Hill, Morris, & Bismark, 2018). In addition, 'Fair to Refer' commissioned by

the GMC shows that male doctors are more likely than female doctors to be the subject of complaints

(Atewologun et al, 2019).



However, claims that females are more ethical than their male colleagues have received at best mixed support

(Tenbrunsel & Smith-Crowe, 2008) with some studies confirming this hypothesis (Latham & Perlow, 1996;

Borkowski & Ugras, 1998) but others finding negative or trivial results (Hegarty & Sims, 1978, 1979; Thoma &

Rest, 1986).

In the context of the legal profession, existing research (Hatamyar & Simmons 2004

[https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?

casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-

bib-0033] ; Curtis & Kaufman 2004 [https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?

casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-

bib-0026] ; Sklar et al, 2019) shows that gender is a relevant factor in relation to complaints, with male solicitors

more likely to be subject to complaints about potential misconduct than their female colleagues. The

correlation with gender is also identified in the Upholding Professional Standards Monitoring Report for 2020/21

(SRA, 2022), with 62 per cent of complaints received in 2020/21 relating to men, despite these representing 48

per cent of the practising population.

In some studies, the overrepresentation of male solicitors has been explained in relation to the fact that

women may be more communicative and collaborative in their work practices and that, in turn, this more

engaged approach to client management may help to minimise complaints (Hatamyar & Simmons 2004

[https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?

casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-

bib-0033] ; Curtis & Kaufman 2004; [https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?

casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-

bib-0026]  Sklar et al, 2019).

Conversely, according to one study 'traditional masculine norms such as stoicism, self-reliance, and restrictive

emotionality mean that men are generally less likely to confide in others and seek help' (Sklar et al., 2020:

281). A study by Wallace et al. (2017), however, shows that complaints against female solicitors are rising,

with the authors indicating the possibility that this is a result of the growing number of female solicitors. Data

from the SRA confirms this trend, with the percentage of concerns raised that relate to female solicitors rising

from 33 per cent in 2018/19 to 38 per cent in 2020/21 (SRA 2022).

Building on research within and outside the legal profession which has shown that gender may affect the

likelihood of complaints being made about potential misconduct, or impact the risk of misconduct itself, we

advance the following proposition:

Proposition 2: Gender is likely to be a factor in complaints about potential misconduct made to regulators.

Age and experience

The same inconsistencies outlined in relation to gender, apply to research on age and experience (Tenbrunsel

& Smith-Crowe, 2008). Whereas a number of studies suggest that older, more experienced individuals may be

subject to fewer complaints about potential misconduct, some studies have highlighted how older and/or more

experienced individuals may become more disengaged and less idealistic (Marques & Azevedo-Pereira, 2009;

Sundgren & Svanström, 2014), and thus may have an increased likelihood of complaints being made about

potential misconduct (Studdert, Bismark, Mello, Singh, & Spittal, 2016).

Yet, whilst we have mixed empirical results from these studies, prior research has generally provided support

(Trevino, 1992a) for the idea that age and experience are linked to higher levels of cognitive moral

development (the ability of making complex ethical decisions - see more below). This link is through more

experience and training and in turn may lead to a reduced likelihood of complaints being made about potential

misconduct, or impact the risk of misconduct itself.

Existing research within the legal profession shows that the likelihood of receiving a complaint rises with age

(Davies, 1999; Hatamyar & Simmons, 2004 [https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?

casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-

bib-0033] ; Sklar, Taouk, Studdert, Spittal, Paterson, & Bismark, 2019). One study (Hatamyar & Simmons, 2004

[https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?

casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-

bib-0033] ) puts the average age of disciplined solicitors in the USA at 50 for males and 46 for females. UK

studies (Davies, 1999; Boon & Whyte, 2021) and Australian studies (Sklar, Taouk, Studdert, Spittal, Paterson, &

Bismark, 2019) also confirm the overrepresentation of older solicitors (ie middle age) in complaints. Sklar et al

(2020) suggest an age of 65 for their 'identikit' of problem solicitors.

These findings are somewhat counter-intuitive but might be explained by the progression of roles and

responsibilities with careers, whereby younger solicitors are more likely to be supervised and are, therefore,

less likely to receive complaints about potential misconduct, or less at risk of misconduct itself. Whilst older

solicitors, due to their managerial roles, are more likely to be held accountable for the conduct of others in

their team and organisation. Other explanations (Davies, 1999; Hatamyar & Simmons, 2004

[https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?

casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-

bib-0033] ) may include skills atrophy, age related impairments, over-confidence in one's experience and lack of

attention to recent developments in office management and professional standards.

Conversely, some research has shown that younger solicitors at the beginning of their careers may have an

increased likelihood of complaints being made about potential misconduct, or have an increased risk of

misconduct itself (Piquero et al, 2016). This finding could be explained as a function of a relative lack of

https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-bib-0033
https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-bib-0026
https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-bib-0033
https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-bib-0026
https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-bib-0033
https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-bib-0033
https://onlinelibrary.wiley.com/doi/full/10.1111/jels.12216?casa_token=k5FzLkfai2YAAAAA%3AQcsHWtch49g0dDi07DkPZ3onv6Z7sD68unxZUVol9tcBLGj3ENZUcwof_XflHMoJevp5C8SGUDLt#jels12216-bib-0033


experience. Overall research in this area suggests, therefore, that there might be a 'U shaped' relationship

(Pearn Kandola, 2010) between age and complaints, with complaints most likely to occur at the top and at the

bottom of the range. Whatever the explanation, it seems that in the legal profession, as well as in other

professions, age is a factor which affects the likelihood of receiving complaints. This is why we propose the

following proposition:

Proposition 3: Age and experience are likely to be a factor in complaints about potential misconduct made to

regulators.

Country of qualification

Prima facie it should not be relevant whether a solicitor trained and first qualified in England and Wales or

whether they were trained and first qualified overseas. All solicitors who are authorised to practise in England

and Wales will have demonstrated to the SRA's satisfaction that they have met the requirements.

However, a previous SRA commissioned report (Pearn Kandola, 2010) found that qualification in some overseas

jurisdictions, such as the Global South, results in a higher likelihood of complaints about potential misconduct.

Although this study was carried out some time ago when the SRA’s admissions requirements were different, it

may be something that could merit further investigation in the light of findings from research conducted in

other professional contexts.

A report commissioned by the GMC found doctors trained outside Britain to be 2.5 times more likely to be

referred by their employer to the GMC than doctors who trained in Britain (Atewologun et al., 2019). The report

suggests that one of the reasons behind this disproportionality is the exclusion from 'ongoing socialisation

support', which involves the implicit rules or taken for granted assumptions embedded in the day-to-day

functioning of the NHS.

As part of socialisation support, the report argues that NHS bodies employing doctors trained outside Britain

need to provide them with more help in making the transition. The report also argues that these doctors also

need more induction into the cultural dimensions of medical practice in Britain. We thus advance the following

proposition:

Proposition 4: Country of qualification is likely to be a factor in complaints about potential misconduct made to

regulators.

Social class and status

Social class – either as an adult (eg, Braithwaite, 1985; Coleman, 1987; Weisburd et al, 1991) or during

childhood (Roman, Naumovska, & Haleblian, in press) - has also been shown to impact the likelihood of

complaints being made about potential misconduct, or impact the risk of misconduct itself.  Status is defined

as the rank of a social actor in a given hierarchy (Podolny 1993) and captures 'a pecking order – in which an

individual's location within that hierarchy shapes others' expectations and actions toward the individual'

(Podolny 2010: 11). Status combines an individual socio-economic background (ie, their social class) to their

social connections and/or professional achievements and thus generally correlates to social class.  

Research proposes that middle class individuals have an increased likelihood of complaints being made about

potential misconduct, or are at increased risk of being involved in misconduct itself, than individuals from other

socio-economic backgrounds. They suffer more from what is generally referred to as 'status-anxiety', ie the

fear of losing their status. This fear can heighten the risk of being involved in misconduct as individuals strive

to succeed ‘at all costs’ to protect their status.

As far as childhood social class is concerned, existing research indicates that individuals raised in middle class

families are a social group characterised as living under 'status panic' (Mills, 1951) and a constant fear of

'failing' (Coleman, 1987) and 'falling' (Newman, 1988; Ehrenreich, 1989). Accordingly, they are status

conscious and aware of the fragility of their social standing in which they perceive their status as based on

professional performance. Similar mechanisms apply to adulthood social class. Interestingly, research on the

relationship between social class and misconduct has also shown that 'anxiety-relieving factors', such as elite

education and membership of prestigious clubs (Roman, Naumovska, & Haleblian, in press), reduces the risk of

misconduct itself, pointing at the need to study the impact of these factors in combination.

The impact of social class and status on the likelihood of complaints being made about potential misconduct,

or the risk of misconduct itself has not received substantial consideration in academic research on the legal

profession. We only found one relevant study (Asting & Gottschalk, 2022: 6), that suggests that one of the

explanations for why a Norwegian solicitor became involved in misconduct is that 'he had a very high status in

the local community'. However, as the impact of social class and status on the likelihood of complaints being

made about potential misconduct, or risk of misconduct itself has been documented in other professional

contexts, we propose the following two propositions:

Proposition 5: Social class is likely to be a factor in complaints about potential misconduct made to regulators.

Proposition 6: Status is likely to be a factor in complaints about potential misconduct made to regulators.

Health and wellbeing



Several studies have provided evidence of an association between health and wellbeing concerns and the

likelihood of complaints being made about potential misconduct, or risk of misconduct itself. Factors such as

psychological stress at work and in personal lives, mental health issues, and use of alcohol and drugs have

been shown to be particularly relevant (Goldman & Lewis, 2008; Pritam & Hale, 2010; Cubitt & Judges, 2018;

Rychert & Diesfeld, 2019; Stogner, Miller, & McLean, 2020; Parlangeli, Palmitesta, Bracci, Marchigiani, Di

Pomponio, & Guidi, 2022).

For example, research on workplace experiences of ethnic minority and overseas nurses suggests that the fact

that they 'face a number of stressors and pressures within the NHS' may explain why they are

disproportionately referred in 'fitness to practise cases', although this research also concludes that there is

insufficient evidence that 'directly link[s] these challenges to overrepresentation of BAME nurses and midwives

in FtP enquiries' (NMC, 2017: 10).

With reference to the legal profession, a study of Australian solicitors found that when solicitors are in poor

health or under 'pressures from relationship breakdowns, death or illness in the family, or financial difficulties'

there is an increased risk of misconduct (Sklar et al., 2020: 269). In a similar study conducted in the UK, Davies

(1999: 161) found that 'overwork, health, addiction and family problems were common amongst defaulting

solicitors'. Similarly, Foley, Holmes, Tang and Rowe (2015) documented the importance of wellbeing for ethical

development of newly admitted solicitors.

Consistent with these findings, Baron and Corbin (2019) reported how the Legal Services Commission

Queensland remarked that psychological distress is 'the elephant in the room in a large proportion of the

matters' they have to deal with. Since health and wellbeing seem to be important factors affecting the

likelihood of complaints being made about potential misconduct, or increasing the risk of misconduct itself,

both in the legal and in other professions, we propose the following proposition:

Proposition 7: Health and wellbeing are likely to be a factor in complaints about potential misconduct made to

regulators.

Cognitive factors

Cognitive factors centre around the concept of cognitive moral development (Kohlberg, 1969) which refers to

an individual’s ability to process ethical dilemmas. It is a hierarchical concept with the highest level referring to

situations where individuals can use sophisticated forms of reasoning to make decisions that support societal

good, whilst lower levels are characterised by unthinking forms of obedience or self-interested forms of

reasoning. Many empirical studies (Treviño, 1992a, Treviño et al, 2006) show that there is a negative

association between higher levels of cognitive moral development and the likelihood of misconduct,

suggesting that this is an important factor to consider.

Whilst cognitive moral development is something which develops over time and can be supported by targeted

training and the exposure to particular situations, ethical decision making is also affected by preferences and

beliefs that may be more static as components of one’s personality. A key factor might be whether individuals

are morally idealists – they believe in universal moral standards regardless of the context – or relativists – they

consider ethics to be situational and context specific (Forsyth, 1992).

Another relevant personality trait is Machiavellianism (Nelson & Gilbertson, 1991) which refers to one’s

readiness to manipulate social relationships for personal advantage. Research has suggested that both ethical

relativism (Barnett, Bass, & Brown, 1994) and Machiavellianism (Hegarty & Sims, 1978; Shafer & Wang, 2011;

Murphy, 2012) tend to be associated with the risk of misconduct.

A final personality characteristic is the locus of control (Rotter, 1966) or one’s tendency to explain events

internally, ie, as the result of one’s actions or, externally, as the result of events outside of one’s control. The

latter, given one’s readiness to absolve themselves from the consequences of their actions, has been

theoretically associated with misconduct (Treviño, 1986) and received some degree of empirical support

(Treviño & Youngblood, 1990; Jones, 1991).

Within the legal profession, a number of studies have examined the psychological characteristics and moral

values of solicitors, including negative ones such as over-ambition, narcissism, and aggression (Daicoff, 1997).

However, few studies have tied these characteristics and values to the risk of misconduct. One exception is

Sklar et al.’s (2020) profile study of 67 solicitors who had received multiple complaints. Some of the

characteristics they identify are demographic (gender and age) or organisational (size, type, and location of

firm) and as such they are covered elsewhere in this review. Others, however, refer to personality and

behavioural types. The study finds 'low conscientiousness' leading to poor case file management and

unresponsiveness, 'low agreeableness' leading to conflict with clients and others, and 'high emotionality'

leading to over-involvement with clients and their cases, something which we will also return to in the section

on client capture.

Another exception is Levin (2012) who uses Machiavellianism to explain why the solicitors examined in her

study engaged in misconduct. The author argues that much of the misconduct she observed 'was seemingly

motivated by money' and that the ‘love of money’ shown by the solicitors in her study was associated with

Machiavellianism, ie to a manipulative behavioural disposition.

As some research within the legal profession and in other research contexts has documented the relevance of

cognitive factors in determining the likelihood of complaints being made about potential misconduct, or the

risk of misconduct itself, we propose the following four propositions:



Proposition 8: Cognitive moral development is likely to be a factor in complaints about potential misconduct made to

regulators.

Proposition 9: Ethical relativism is likely to be a factor in complaints about potential misconduct made to regulators.

Proposition 10: Machiavellianism is likely to be a factor in complaints about potential misconduct made to regulators.

Proposition 11: Locus of control is likely to be a factor in complaints about potential misconduct made to regulators.

Job related factors

Job-related factors include workplace identification, occupational identification, and job satisfaction.

Workplace and occupational (or professional) identification

Workplace identification (Ashforth & Mael, 1989) may be associated with the likelihood of complaints being

made about potential misconduct, or impact the risk of misconduct itself. Existing research draws from social

identity theory (Tajfel & Turner, 1979) to theorise that the degree to which individuals base their identity on the

organisations they work for, may predict beneficial acts towards the organisation, even when these are

unethical (Umphress, Bingham, & Mitchell 2010; Vadera & Pratt 2013; Ploeger & Bisel, 2013; May, Chang, &

Shao 2015; Vadera & Pratt, 2016; Conroy, Henle, Shore, & Stelman, 2017; Coppins & Weststar, in press).

Individuals who strongly identify with their organisation may choose to disregard personal moral standards and

engage in acts that favour the organisation, possibly even at the expense of those outside it (Ashforth &

Anand, 2003). Strong workplace identification, in other words, may compel employees to disregard ethical

standards (eg, personal values, norms, and cognitive processes) in favour of behaviours that ostensibly aid the

organisation.

Occupational or professional identification is defined as the conscious awareness of oneself as a member of a

chosen occupation or profession where this membership becomes self-defining (Skorikov & Vondracek, 2011).

This has been shown to be associated with moral decision-making, leading to a reduction in unethical

behaviour (Leavitt et al, 2012) or a greater tendency to challenge unethical practices (Gunz & Gunz, 2007).

Individuals who are socialised within an occupation or a profession are believed to be at a lower risk of

misconduct than 'more peripheral', less socialised individuals (Parker, 1994; Anderson-Gough, Grey, & Robson,

2000). This is because socialisation - ie the set of formal and informal processes which enable individuals to

become functioning members of a group - helps junior members of the occupation or the profession to develop

notions of professionalism that include the display of appropriate behaviours in addition to technical

competence.

Although there is plenty of research on the job-related characteristics described above in the legal profession,

very few studies examine the link between these characteristics and the likelihood of complaints being made

about potential misconduct, or the risk of misconduct itself. A notable exception is the study conducted by

Kuhn (2009) in a mid-sized Canadian law firm, which reveals four sources of identification that affect solicitors

in ways relevant to misconduct:

identification with the profession

identification with the organisation (ie, workplace identification)

identification with certain cases, and

identification with higher goals (eg, the pursuit of justice).

According to the author, solicitors who identify with the organisation they work in are at higher risk of

becoming a 'corporate lackey', ie, servile attendants or followers of the organisation, and of trading-off their

professional norms and values for the benefit of this organisation.

Another exception is the study of in-house solicitors, in which Gunz and Gunz (2002) identify three different

groups of professionals in terms of how they balance their organisational and professional identities. The first

group perceives a lack of conflict between their professional ethical obligations and those arising from their

employment. Individuals in this group are thought to adopt a 'lawyer' role. The second and third group

perceive a conflict but solve this in different ways: group two by adopting a 'technician' role and group three

by adopting an 'organisation person' role. Both roles raise different challenges which may lead to misconduct.

Technicians may focus too narrowly on means, at the expense of broader substantive goals, whilst

organisational people, might prioritise corporate over professional objectives (more on this point below in the

section on organisational culture).

A later paper by the same authors (Gunz & Gunz, 2007) shows how, over time, employed solicitors tended to

move towards a more organisational identity, especially if they spent more time on managerial and strategic

tasks and less on professional ones. Yet, individuals who were more isolated within the organisations and who

believed that career opportunities were predominantly located in their department rather than the

organisation as a whole, displayed more of a professional identity.

We, therefore, propose the following propositions:

Proposition 12: Workplace identification is likely to be a factor in complaints about potential misconduct made to

regulators.



Proposition 13: Occupational or professional identification is likely to be a factor in complaints about misconduct made

to regulators.

Job satisfaction

The other job-related factor identified in the literature is job satisfaction. Several studies have examined how

different levels of job satisfaction affects the risk of unethical behaviour (Fu, 2014; Othman, Omar, Azam,

Ibrahim, Farouq, Rustam, & Aris, 2014). Other studies have analysed how different levels of job satisfaction

moderate the relationship between a series of other factors and unethical behaviours (Liu, Lin, & Wei, 2013;

Zhang, 2020; Wu, Ming, & Huang, 2019). In all cases, the argument is that individuals with low levels of job

satisfaction, perhaps because of workloads, financial insecurity, or lack of progression opportunities, may

resort to unethical forms of behaviours to ‘even the score’ or 'get their own back' (Judge, Scott, & Illies, 2006).

Although to the best of our knowledge, no study on the legal profession empirically examines the association

between job satisfaction and the likelihood of complaints being made about potential misconduct, or the risk of

misconduct itself, we build on studies conducted in other research contexts to propose the following

proposition:

Proposition 14: Job-satisfaction is likely to be a factor in complaints about potential misconduct made to regulators.

4.2 Organisational factors

A vast body of literature associates organisational-level factors and the likelihood of complaints being made

about potential misconduct, or the risk of misconduct itself (Treviño & Youngblood, 1990; Kish-Gephart,

Harrison, & Treviño, 2010). This is often referred to as the ‘bad barrel’ hypothesis and emphasises the role of

organisational factors in increasing the potential risks of misconduct. These organisational factors can refer

either to the culture of an organisation or to more structural considerations such as size, complexity, structural

assurance and status, and profitability – or its opposite, financial strain. We review these factors below.

Cultural factors

The most direct link between organisational culture and the likelihood of complaints being made about

potential misconduct, or the risk of misconduct itself is highlighted by research that focuses on cultural

characteristics that define the ethical climate and culture of an organisation. Organisations which present an

'egotistical climate' (Victor & Cullen, 1988) which emphasises personal interest, may increase the likelihood of

misconduct. Conversely, organisations whose culture emphasise the wellbeing of a wide group of stakeholders

('benevolent climate'), reduce that risk.

Additionally, the role of senior leaders in promoting and reinforcing ethical behaviours also matters.

Organisations that have clear ethical leadership, backed up by appropriate formal systems (reward and

disciplinary systems, ethical codes) and informal norms, reduce the likelihood of complaints being made about

potential misconduct, or reduce the risk of misconduct itself. Indeed, scholars who have looked critically at the

finance or accounting sector have connected cases of misconduct such as Enron and WorldCom to a shift from

custodial to more commercial cultures within professional services firms and the subsequent weakening of

ethical norms and systems (Grey, 2003; Muzio et al, 2016).

Across a range of types of organisations, organisational culture has also been shown to increase the likelihood

of complaints being made about potential misconduct, or increase the risk of misconduct itself because of its

'normalizing' of questionable acts (Ashforth & Anand, 2003). Gioia (1992), for example, shows how some

organisational norms can dull 'moral awareness' and promote unethical behaviour. Similarly, organisational

cultures that emphasise particular ends, regardless of the means used to achieve these ends, can sometimes

unwittingly encourage moral shortcuts (Ashkanasy, Windsor, & Trevino, 2006). Palmer (2008) shows how the

behaviours of individuals are shaped by social influence processes – such as norms of reciprocity, social

comparison, and dissonance reduction – meaning that individuals might be drawn into and then become

caught within a flow of misconduct if those around them role-model such behaviour.

In some instances, as in the Enron affair, extraordinary performance and the linking of material and symbolic

rewards to attainment of that performance, become associated with norms that rationalise improper means

(Sims & Brinkmann, 2003; Kulik, 2005). Lewis (1990), for example, describes how the culture at Salomon

Brothers endorsed the portrayal of customers as deserving of exploitation because of their ignorance.

Similarly, Ho (2009) strikingly shows how hubris in Wall Street investment banks rationalised questionable

professional actions.

With specific reference to solicitors, there is a growing body of research that suggests that the cultural

environment in which solicitors practise is key to understanding the risk of misconduct (Levin, 2004; Mathers,

2011; Tang et al, 2020a). One study found that solicitors can develop norms that lead to rule breaking by

observing other solicitors (eg, Abel, 2008). Other studies found that perceptions of the ethical climate within a

law firm are important for understanding the extent to which an individual solicitor is able to act ethically at

work, to feel satisfaction from their work, and maintain psychological wellbeing (Tang et al, 2020a, 2020b).

Moorhead, Godinho, Vaughan, Gilbert and Mayson (2016) refer to such influences from the cultural

environment as factors affecting the 'moral compass' of solicitors.

In a rare study which explicitly applies the concept of ethical climate to the problem of professional misconduct

in the legal profession, Tang et al. (2020; see also Barron & Corbin, 2016) use survey data to identify three



types of ethical climates in Australian law firms. Two of these, termed 'ethical apathy' and 'getting ahead',

were ethically challenging albeit for different reasons. The first displayed a lack of ethical awareness and

motivation, whilst the second displayed a 'strong emphasis on personal and instrumental goals, even at the

expense of relationships and ethical norms' (Tang et al 2020). The final climate, which just over half of

respondents reported in their law firm, was more positive and displayed a (slightly) above average emphasis

on ethical care and was accordingly, labelled as 'positively balanced'. Respondents operating in this latter type

of climate displayed higher levels of job satisfaction and wellbeing together with lower levels of stress vis-à-vis

their peers operating in the more negative climates.

Whilst Tang et al (2020) do not explicitly tie ethical climates to the likelihood of complaints, their study

suggests that more positive climates should lead to fewer ethical breaches and, therefore, presumably fewer

complaints. Indeed a growing literature has focused on the key characteristics of positive workplaces in the

legal profession and how these may be engineered (Marsick & Watkins, 2003

[https://www.tandfonline.com/doi/full/10.1080/09695958.2020.1765782] ; Parker & Aitken, 2011; Tang & Foley, 2014

[https://www.tandfonline.com/doi/full/10.1080/09695958.2020.1765782] ; Tang et al., 2020). For instance, Baron and Corbin

(2017) suggest, with reference to the case of Australian law firms, there is a higher risk of misconduct in

cultures that show:

a lack of or 'intolerance' towards diversity and to 'different ideas, thinking and approaches'

'a strong focus on profits over people and a related abuse of power and position' and

'a lack of inclusivity, support or encouragement'.

Similarly, in England and Wales, Omari and Paull (2013) warn that a competitive environment, 'coupled with

established hierarchical structures, significant power imbalances and pressure to measure work input rather

than output (billable hours), can create "toxic" settings'. These settings, in turn, increase the risk of

misconduct, because solicitors either strive at all costs to maximise profits as a sign of success, or experience

strain or become disenfranchised, as a result of a sense of not fitting-in with their firm’s culture and

expectations.

Conversely, dialogue, inclusivity, reflexivity, and a nurturing environment (Foley et al, 2015; Baron & Corbin,

2016; Tang et al, 2020) are seen as important markers of a positive climate and as leading to fewer complaints

against solicitors. Such findings align with insights from the SRA thematic review on in-house solicitors (SRA,

2023). This found that balancing the client’s interests and the interests of the public can be challenging when

there are 'political and economic pressures, increasing workloads' that make managing 'conflicting duties and

ethical and regulatory risks' more difficult. 

Importantly, whilst each organisation ultimately retains control of its own culture, an organisation’s culture

may be affected by broader trends which are transforming the legal profession and the larger firms in

particular. Specifically, there is strong body of literature which suggests that the commercialisation,

financialisation and bureaucratisation of the legal profession (Abel, 1988; Hanlon, 1999; Muzio & Ackroyd,

2005; Faulconbridge & Muzio, 2009) is affecting the culture and ethical climate of law firms in ways which may

increase the likelihood of complaints being made about potential misconduct, or increase the risk of

misconduct itself.

This is because sections of the profession had been adopting new logics which prioritised commercial success,

profitability and cost effectiveness over public interest values (Thornton et al, 2005; Faulconbridge and Muzio,

2021), having potential implications for the moral compass of solicitors. For instance, research by Chow and

Calvard (2020: 213) shows how, in these increasingly commercialised contexts, solicitors practise in situations

of constrained morality which are ‘limited to instrumental, utilitarian and commercial ends, and subordinated

to lucrative client and firm interests'. Another study showed how this could include subordinating their broader

fiduciary obligations as officers of the court to the commercial interests of their client or of their employers

(Muzio et al, 2016). However there is other evidence of younger solicitors being motivated by factors such as

work-life balance or environmental, social and governance (ESG) concerns (Malhotra et al 2021).

An extensive body of work shows how large professional services firms, including law firms, (Covaleski et al,

1998; Grey, 1998; Anderson-Gough et al, 2000; Cooper & Robson, 2006) 'use a bundle of increasingly

sophisticated HR practices such as selective recruitment, in-house training, performance appraisal and

mentoring' to socialise their professionals into organisation specific systems, practices, and values (Flood,

2011: 510).

A number of studies point to the danger that this corporate socialisation effort may push professionals towards

a predominantly organisational identity and towards the consequent prioritisation of their employer’s financial

and market-led objectives over broader professional and deontological considerations (see Omari & Paull,

2013; Chan, Leung, Yuan, 2014; Middleton, 2014).

Research on links between organisational culture and the risk of misconduct highlights, then, that the culture

of the organisation that professionals practise in has a significant influence on the likelihood of complaints

being made about potential misconduct, or the risk of misconduct itself. Therefore, we propose the following

proposition:

Proposition 15: Organisational culture is likely to be a factor in complaints about potential misconduct made to

regulators.

Structural factors

https://www.tandfonline.com/doi/full/10.1080/09695958.2020.1765782
https://www.tandfonline.com/doi/full/10.1080/09695958.2020.1765782


Existing research has also emphasised the way organisational structures may be relevant to questions about

misconduct. The most studied structural factors are organisational size, complexity, structural assurance and

status, and profitability – or its opposite, financial strain. We review these factors below.

Organisational size

An organisation's size has been shown to be an important factor in the likelihood of complaints being made

about potential misconduct, or the risk of misconduct itself. Some scholars have argued that larger

organisations reduce these risks, as their size is associated with greater social and media visibility (Chen,

Cumming, Hou, & Lee, 2016; Xiong, Chapple, & Yin, 2018; Hagendorff, Le, & Nguyen, 2022). Other scholars,

however, have argued the contrary as large firms provide more opportunities for their employees to conceal

their actions (Dalton & Kesner, 1988; Baucus & Near, 1991; McKendall & Wagner, 1997; Prechel & Morris,

2010). In either case, an organisation’s size seems to be a relevant factor in the literature.

The impact of organisational size on the likelihood of complaints being made about potential misconduct, or

the risk of misconduct itself is particularly evident for sole/isolated practitioners. A report commissioned by the

GMC indicated that ethnic minority doctors mentioned being isolated or segregated in particular roles and

locations, as one of the possible causes of disproportionality in the complaints raised with the Council

(Atewologun et al, 2019: 48). The report concluded that, overall, 'isolation makes some doctors vulnerable and

unsupported'. This aspect was believed to be particularly relevant to ethnic minority GPs, many of whom

'experience isolated working in challenging areas' (Atewologun et al., 2019: 51).

Sole practitioners and solicitors working in small firms are reported in some literature to be consistently

overrepresented in disciplinary cases (Levin, 2004; Boon & Whyte, 2021; Piquero et al, 2016). This has been

linked to a number of contextual factors, including less administrative support in the form of secretaries and

assistants (Piquero et al, 2016). Others have emphasised 'the absence of peer and hierarchical controls,

business and personal financial pressures and the presence of greater opportunity for undiscovered

transgression' (Boon & Whyte, 2021: 149).

In research on disciplinary processes within the Florida Bar, while several factors were related to the decision

to progress a case to the grievance committee, only the status of being a sole practitioner shaped the outcome

of whether or not the solicitor in question was issued with a sanction (Piquero et al, 2016). One study

highlighted that the explanation may be that sole practitioners have fewer resources than big firms with which

to respond to and defend against complaints and misconduct accusations when they are initially made by a

client (Mather, 2011).

In the US context, Levin (2004, 311) points to biases against sole practitioners within the legal system, for

instance in the form of a stereotype that they are likely to be less ethical. Richard Abel's (2008) in-depth study

of solicitors disciplined at the New York bar focused exclusively on sole practitioners and small firms, noting

that the bar was more likely to investigate these types of organisations. The study suggests this pattern may

reproduce the sense that these organisations are more at risk of being sites for misconduct.

Given the recognised importance of size as a factor affecting the likelihood of complaints being made about

potential misconduct, or the risk of misconduct itself within and outside the legal profession, we propose the

following proposition:

Proposition 16: Organisational size is likely to be a factor in complaints about potential misconduct made to

regulators.

Organisational complexity

Complexity is another characteristic that has been studied in relation to the likelihood of complaints being

made about potential misconduct, or the risk of misconduct itself (Baucus & Near, 1991; McKendall & Wagner,

1997; Prechel & Morris, 2010). Normally, complexity is positively correlated to size, but there may be instances

in which even relatively small organisations are rather complex. Organisations that are complex – in terms of

numbers of subunits, levels of management, and geographical distribution – may provide opportunities for

managers and employees to engage in unseen unethical activities.

Moreover, organisational structures 'fragment information' and 'diffuse responsibility, such that participants in

one part of an organisation sometimes do not feel obligated to (in fact, might even be forbidden from)

point(ing) out the wrongful character of the behaviour of employees in another part of the organisation'

(Palmer, 2008: 115). Complexity, in other words, compartmentalises and obscures improper behaviour and

reduces the efficacy of managerial controls (Beenen & Pinto, 2009).

A number of studies have examined the association between the increasing level of structural and operational

complexity in law firms and the risk of misconduct. Chambliss (2005) noted how the increase in the number of

solicitors, national and international offices, and mergers had made it impossible for partners of a law firm to

'rely on social ties and informal, face-to-face interaction for making decisions, conveying firm policy, or

monitoring the quality of lawyers' work', including their respect of ethical norms and expectations.

A different perspective is offered by Schneyer (1991), who attributed the infrequency of disciplinary

proceedings against large-firm solicitors to the fact that 'even when a firm has clearly committed wrongdoing;

courts may have difficulty, as an evidentiary matter, in assigning blame to particular solicitors, each of whom

has an incentive to shift responsibility for an ethical breach onto others in the firm'. Working in teams,



according to the author, is largely responsible for the paucity of disciplinary proceedings against solicitors

working in large law firms, as it 'not only encourages lawyers to take ethical risks they would not take

individually, but also obscures responsibility. This makes it difficult for both complainants and disciplinary

authorities to determine which lawyers committed a wrongful act' (on this point, see also Hazard & Schneyer,

2002).

O'Sullivan (2002) formulated a similar argument, arguing that 'the failure to hold anyone accountable for clear

ethical transgressions, because no one person can be reliably identified… may create incentives for individual

lawyers working on teams to skate too close to the ethical line, confident that the chain of accountability is

sufficiently diffuse that they will be safe from disciplinary scrutiny'.

Given that prior research has shown that organisational complexity may impact the likelihood of complaints

being made about potential misconduct, or the risk of misconduct itself, both within and outside the legal

profession, we propose the following proposition:

Proposition 17: Organisational complexity is likely to be a factor in complaints about potential misconduct made to

regulators.

Organisational status

Some scholars (Sharkey, 2014) have also pointed out how, as for individuals, the status an organisation is a

relevant concern. The literature suggests that employees of middle-status organisations are generally believed

to be at lower risk of misconduct, a hypothesis normally referred to as 'mid-status' conformity to social

expectations and norms of proper behaviour. The opposite may be true of employees of high-status

organisations, as they may feel that the status of the organisations they work in allows them to deviate from

normative expectations and beliefs, or leads them to suspend their critical judgement. And employees of low-

status organisations may have a higher risk of misconduct as a result of misguided efforts to improve their, or

their organisation's status.

Other scholars (Smets, Morris, & Greenwood, 2012; Gabbioneta, Greenwood, Mazzola, & Minoja, 2013) have

more directly associated the concept of status with structural assurance. According to these scholars,

structural assurance explains how the status of an organisation may seduce individuals, leading them to

suspend their critical judgment and to consider their employers demands as fair and proper (Wilson et al,

2008: 989) 'even though they may run counter to institutionalized norms of conduct' (Smets, Morris, &

Greenwood, 2012: 897). Indeed, this is one of the mechanisms identified as being behind cases such as Enron

or Parmalat (Gabbioneta, Greenwood, Mazzola, & Minoja, 2013).

Research on the legal profession seems to have paid relatively little attention to the potential impact of status

and structural assurance on the likelihood of complaints being made about potential misconduct, or the risk of

misconduct itself. However, considering the results of the studies conducted in other professional contexts, we

propose the following proposition:

Proposition 18: Organisational status – and the extent to which it provides a form of structural assurance to

employees – is likely to be a factor in complaints about potential misconduct made to regulators.

Organisational profitability (or strain)

Scholars like Palmer (2013) transfer strain theory (Merton, 1938) from the individual to the organisational level.

This theory is usually used to explain vulnerability to crime amongst those who do not have other means to

satisfy their needs. It has, however, been extended to explain how misconduct can arise when organisations

are under strain because they are struggling financially (Simpson, 1987), or when individuals in an

organisation are faced with unrealistic performance expectations from internal or external stakeholders

(Mclean & Elkind, 2004).

In strain situations, organisational members, just like members of disadvantaged social groups, may feel that

they are blocked in their aspirations/objectives and resort to unethical and even illegal means. Consistent with

this view, a number of studies (Staw & Szwajkowski, 1975; Baucus & Near, 1991; Baucus, 1994; McKendall &

Wagner, 1997; Harris & Bromiley, 2007) suggest that employees of organisations that are under strain because

of low financial and/or market performance, are at a higher risk of misconduct than employees of financially

healthy organisations. However, as already noted, even organisations that achieved good financial and/or

market performance may increase the potential risks, as a result of efforts to meet the ever increasing or

unrealistic expectations of internal or external stakeholders (Mishina, Dykes, Block, & Pollock, 2010). 

With reference to the legal profession, a considerable number of studies have examined the association

between a law firm's performance and the risk of misconduct. We could not find any study that examines

whether solicitors working in firms under financial strain are at increased likelihood of complaints being made

about potential misconduct, or increased risk of misconduct itself to retain clients or improve profitability. We

located, however, a lot of studies that argue that profitability can be an important driver for the risk of

misconduct, as solicitors may become involved in misconduct to improve their firms’ external signals of

success, such as profit-per-equity-partner, or to increase their short-term performance (Fortney, 2000; Regan,

2002, 2005; Richmond, 2009; Molot, 2014).

For example, Molot (2014) observes how today 'law firms place too much emphasis on current revenue

generation - the annual 'profits-per-partner' numbers - and not enough emphasis on building long-term value'.

The result is what he calls 'short-termism', a tendency to maximise short-term profit generation at the expense



of longer-term results. The author also argues that 'although law firms vary in how they divide current profits -

with a few still clinging to lock-step compensation and more trending toward an 'eat-what-you-kill' approach -

they almost all share a focus on maximizing those current profits' (on the 'eat-what-you-kill' approach, see also

Regan, 2005).

Richmond (2009) points out that, although 'good law firms value all their partners', 'because clients are the

lifeblood of all law firms, they tend to especially value rainmakers'. This can create potential problems for other

solicitors. In a similar vein, Fortney (2000) suggests that law firms have 'lost their soul' and highlight the 'the

dark side of hourly billing practices'.

Since organisational profitability appears to be an important factor in determining the likelihood of complaints

being made about potential misconduct, or the risk of misconduct itself in the legal as well as in other

professional contexts, we propose the following proposition:

Proposition 19: Organisational profitability is likely to be a factor in complaints about potential misconduct made to

regulators.

4.3 Case-related factors

The literature suggests that certain types of cases or clients may be more likely to increase the risk of

unethical decisions and behaviours than others (Jones, 1991). This has been referred to as the 'bad cases'

hypothesis (Kish-Gephart, Harrison, & Treviño, 2010), with a number of factors producing ‘bad cases’ that

increase likelihood of complaints being made about potential misconduct, or increase the risk of misconduct

itself.

Moral intensity

Moral intensity 'captures the extent of issue related moral imperative in a situation' (Jones, 1991, p 372), that

is to say, the extent to which a situation is associated with ethical concerns. Moral intensity matters, as a

number of studies show that as moral intensity increases in a case, unethical intentions and behaviours

decrease (May & Pauli, 2002; Paolillo & Vitell, 2002; Nill & Schibrowsky, 2005). This is most likely because

cases with higher moral intensity are 'more likely to catch the attention of the moral decision maker and be

recognized as having consequences for others' (Jones, 1991, p 381; on this point, see also Kish-Gephart,

Harrison, & Treviño, 2010).

Moral intensity can increase as a result of a range of different factors, including:

the magnitude of the consequences - as the degree of potential harm caused by the unethical action

increases,

social consensus - as the degree of consensus about the unethical nature of the action increases,

the probability of effect - when there is greater likelihood that harm will be caused by the action,

temporal immediacy - when time lag between the action and the harm caused is reduced,

proximity - the greater closeness of the relationship between the person and the potential victim,

concentration of effect - when the potential number of people affected is higher.

In summary, moral intensity implies that those involved in cases with factors that lead to recognisable ethical

dilemmas decrease the likelihood of complaints being made about potential misconduct, or the risk of

misconduct itself, than those involved in cases that raise less apparent ethical questions.

Whilst there is no research which has looked at moral intensity in relation to complaints in the legal profession,

we have a body of knowledge that does this in the context of accountancy and other financial professions.

Shafer, Morris and Ketchand (2001) show that the magnitude of consequences, and probability of effect,

affected auditors’ support for aggressive financial reporting practices. Indeed, there have also been calls to

consider moral intensity formally as part of regulatory requirements (Jones, 1991; Cohen & Martinov-Bennie,

2006). Alleyne, Hudaib and Pike (2013) postulate that moral intensity moderates whistleblowing intentions by

auditors.

Conversely, a small-scale qualitative study of anti-money laundering compliance officers (Coombs-Goodfellow

& Lokanan, 2017: 530) reveals that 'the main consideration of the officers when deciding whether to take

action is their legal obligations within the remit of law enforcement'. In other words, these compliance

professionals were guided predominately by legal rather than moral considerations. The study also showed

that when probed about the role of moral considerations in their decision-making, temporal immediacy

followed by concentration of effect and probability of effect, were the most relevant dimensions.

Overall, research in related areas seems to suggest the relevance of moral intensity in relation to the likelihood

of complaints being made about potential misconduct, or the risk of misconduct itself. We propose the

following proposition:

Proposition 20: The moral intensity of a case is likely to be a factor in complaints about potential misconduct made to

regulators.

Client capture



Another issue refers to client relationships, and to whether working with particular types of clients increases

the likelihood of complaints being made about potential misconduct, or increases the risk of misconduct itself.

A key idea here is the notion of client capture (Leicht & Fennel 2001; Gunz & Gunz 2008; Dinovitzer, Gunz, &

Gunz 2014; Gabbioneta et al, 2014; Muzio et al, 2016) whereby professionals act exclusively in the interest of

their clients at the expense of their broader fiduciary obligations towards other stakeholders.

Capture has been studied in accounting, primarily in the context of powerful clients who use the threat to take

their business elsewhere to pressurise their professional advisors to act in particular ways (Dinovitzer, Gunz &

Gunz 2014; Gabbioneta et al., 2014; Gustafsson et al, 2018). The research confirms this dynamic was certainly

present in large scale scandals such as Enron where '[Arthur] Andersen team members routinely succumbed to

demands for certification from Enron management' even when these ran against their professional judgment

(Macey & Sale, 2003: 1179).

Research suggests the risk of capture is most likely to occur when a professional firm is over-reliant on one

powerful client and in a context where client relationships are increasingly short term and transactional

(Sharma, 1997; Macey & Sale, 2003; Muzio, Gabbioneta, Faulconbridge and Greenwood, 2016). As such, it has

generally been studied in the corporate end of the professional services firms. Yet, these dynamics could apply

to any size of firm which is fearful to lose an important account (Gabbioneta et al, 2013).

According to some studies, a particular strand of this argument applies when professionals are 'captured' by

criminal clients via bribes or threats (Di Nicola & Zoffi, 2004; Middleton & Levi, 2005; Radaelli et al, 2019) and

become an enabler or accomplice of their client (Kelly, 2002; see also Richmond, 2008). Whilst the above

scenario is referred to as 'operational solidarity' and involves aiding and abetting a client's misconduct

(Richmond, 2008), another possibility for capture is associated with situations of 'positional solidarity'

(Margulies, 2003; 2005). The research indicates this is where a professional closely supports the client’s

political, social, and economic aims and identifies so closely with the client’s case, that it might impact on their

professional judgment and broader deontological responsibilities.

Whilst this 'over-identification' (see also Noonan, 2000; Spaulding, 2003) may occur in any context, one study

(Levinson, 1993) suggests that this might be particularly relevant for those solicitors who are more likely to

work with members of their own community.

Building on the studies outlined above which suggest that client capture may increase the likelihood of

complaints being made about potential misconduct, or increase the risk of misconduct itself, we propose the

following proposition:

Proposition 21: Client capture is likely to be a factor in complaints about potential misconduct made to regulators.

Areas of law

Studies suggest that some areas of law increase the likelihood of complaints being made about potential

misconduct, or increase the risk of misconduct itself. Research suggests areas like 'criminal defence, domestic

issues, and personal injury', which tend to be populated with clients with fewer financial resources, could

create greater risk of complaints (Piquero et al, 2016: 575; Cowgill, 2008). Conversely this research also

suggests that corporate clients are more likely to use alternative channels, such as raising concerns informally

with a firm or leveraging the possibility of reputational damage in the broader community (Piquero et al, 2016:

575). In addition, clients in the areas of law that small firms are more likely to operate within (family law,

personal injury, and criminal law) are usually more emotionally involved in their cases which may in turn

increase the likelihood of complaints being made (Piquero et al, 2016: 575).

Drawing upon this initial evidence, we propose the following proposition:

Proposition 22: The area of law is likely to be a factor in complaints about potential misconduct made to regulators.

4.4 Conclusions: individual, organisational, and case-related factors

In sections 4.1- 4.3 above we have outlined a range of factors that may explain why Black, Asian and minority

ethnic solicitors are overrepresented in complaints about potential misconduct raised with the SRA.

We have differentiated between three sets of factors: individual, organisational, and case-related factors. A

combination of all three of these factors could be responsible for the increased likelihood of complaints being

made about potential misconduct, or the increased risk of misconduct itself by certain groups.

As already noted in section 3.2 we believe that these factors should be understood as potentially co-existing

with the socio-cognitive biases which are outlined in section 1.5.

5. Conclusions

This review is based on an extensive search of peer-reviewed academic literature, complemented by a series

of reports from regulators of, amongst others, doctors, nurses, and solicitors.

It reveals how there is a limited evidence base relating to the causes of overrepresentation of minority ethnic

groups in complaints about misconduct made to regulators, despite there being widespread recognition of

patterns of overrepresentation across multiple professions.



Specifically, there are some reports from regulators in other professions, such as the medical and the policing

professions, that, like the previous reports commissioned by the SRA, identify an increased likelihood of being

reported about potential misconduct for certain minority ethnic groups. However, we found very little

academic literature that specifically focuses on ethnicity as a factor in misconduct reporting and which

explains the causes of overrepresentation.

The review highlighted two potential explanations for overrepresentation of Black, Asian, and minority ethnic

solicitors in concerns raised with the SRA.

The first explanation is that Black, Asian and minority ethnic individuals may be more likely to be reported

because of socio-cognitive biases in those making the complaints. Socio-cognitive biases relate to how a

person’s cultural or societal background may influence their conscious and unconscious perceptions or

expectations of others. This in turn may make some groups more likely to complain about certain other groups.

The second explanation is that Black, Asian and minority ethnic individuals may be more exposed to individual,

organisational, and case-related factors that either increase the likelihood of complaints being made about

potential misconduct, or impact the risk of misconduct itself.

For example, Black, Asian and minority ethnic solicitors may be overrepresented in work areas or firm

environments and circumstances that by their very nature are more likely to generate complaints about

potential misconduct. These could be related to a wide range of factors which could be outside of the control of

the individual solicitor in question, for example firm size, area of law or consumer demographics.

It is also important within the literature to distinguish between correlation and causality.

These two broad explanations identified in the literature review are not mutually exclusive and may co-exist.
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